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Today’s presentation

 This book focuses on 
numerous legal practices, 
including human rights 
processes. 
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Why human rights?

 UN landmark 
communique in January 
2019

 Many calls for human-
rights based approaches

 Human rights abuses 
around the world

 Drug treatment for young 
people

 Other activity in Australia 
on human rights
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The International guidelines on human rights and drug policy
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 But what are human rights?

 And how do they work?

What are human rights?
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The Universal Declaration of Human Rights 1948
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Human Rights 
Act (ACT, 2004)

Charter of Rights 
& Responsibilities 

Act (Victoria, 
2006)

Human Rights 
Act (QLD, 2018)

Human
Rights 

(Parliamentary 
Scrutiny) Act 

(Commonwealth, 
2011)

Human rights in Australia



Victoria’s rights

• The Victorian Charter protects 20 human rights including:

o Your right to life (section 9)
o Protection from torture, and cruel, inhuman or degrading 

treatment (section 10)
o Your right to privacy and reputation (section 13)
o Your right to freedom of thought, conscience, religion and 

belief (section 14).
o Families and children (section 17)
o Cultural rights (section 19)
o Rights in criminal proceedings (section 25)

\
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How do rights work?

 Parliaments are obliged to 
consider them whenever they 
propose new laws;

 This is the process of 
‘parliamentary scrutiny’.
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A human right may be subject under law only to such reasonable limits 
as can be demonstrably justified in a free and democratic society 
based on human dignity, equality and freedom, and taking into account 
all relevant factors including –

a) the nature of the right; and
b) the importance of the purpose of the limitation; and
c) the nature and extent of the limitation; and
d) the relationship between the limitation and its purpose; and
e) any less restrictive means reasonably available to achieve the 
purpose that the limitation seeks to achieve.

When can rights be limited? 



Canada: a contrasting case
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Case study: Proposal to drug test welfare recipients
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 Maintain the integrity of, and public confidence in, the social security 
system by ensuring that tax-payer funded welfare payments are not 
being used to purchase drugs or support substance abuse; 

 Provide new pathways for identifying recipients with drug abuse 
issues and facilitating their referral to appropriate treatment where 
required. 

The Social Services Legislation Amendment (Drug Testing Trial) Bill 

Two objectives:
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 the right to social security, 
 the right to an adequate standard of living and the rights of the family and 

child to special protection and assistance (Articles 9, 10 and 11 of the 
International Covenant on Economic, Social and Cultural Rights);

 the right to equality and non-discrimination (Article 2(2) of the International 
Covenant on Economic, Social and Cultural Rights); 

 the right to equality before the law, the right to privacy and the rights of the 
child to special protection and assistance (Articles 10(3), 17 and 26 of the 
International Covenant on Civil and Political Rights);

 obligations under the Convention on the Rights of Persons with Disabilities; 
 obligations under the Convention on the Elimination of all forms of Racial 

Discrimination; and 
 obligations under the Convention on the Rights of the Child. 

The rights infringed/engaged
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Other factors?



What is a ‘public authority’?

• Public authorities must act compatibly with the Charter;

• ‘Core’ public authorities include Ministers, Government departments, public 
officials and servants, Vic police, local governments & statutory bodies;

• ‘Functional’ public authorities: entities discharging ‘functions of a public 
nature on behalf of the state or a public authority’ (s.4(1)(c));

18



Functional public authorities

• Metro West v Sudi [2009] VCAT 2025:

o ‘the definition of “public authority” in section 4 must be given a 
wide and generous interpretation which is consistent with the 
central purpose of the Charter to protect and promote human 
rights’;

o Obligations cannot be avoided by outsourcing: ‘The state cannot 
shirk its human rights responsibilities by implementing its 
programs and policies through private entities acting on its 
behalf’.



How can we better consider rights?

• Undertake an audit

• Seek external guidance and advice

• Advocate for better rights compliance when in dialogue with 
government

• Mention human rights in submissions to inquiries

• Seek out the work of experts who have written on these issues

• Look at the International guidelines on human rights and drug policy
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 Social security should not be denied to people who experience drug 
problems;

 Children should not be removed from parents solely because of drug 
use or dependence;

 States should take positive measures to increase the life expectancy 
of people who use drugs, including through facilities, goods and 
services;

What do the International guidelines on human rights and drug policy say?
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 States should immediately close centres which require compulsory 
drug treatment and replace them with voluntary services; 

 The use and cultivation of drugs for religious, spiritual or cultural 
purposes should not be interfered with; and

 States should consider decriminalisation of drugs. 

PLUS MANY MORE EXAMPLES APPEAR IN THE GUIDELINES

What do the International guidelines on human rights and drug policy say?
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 Great enthusiasm for human rights for drug policy futures.

 But Australia’s system appears to be less effective.

 Ideas about drugs and the people who use them are important to 
rights interpretations.

 We need to engage critically with governments on how they interpret 
human rights.

 Do we need a national bill of rights?

Conclusions
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