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About VAADA
The Victorian Alcohol and Drug Association (VAADA) is the peak body representing alcohol and drug services in Victoria.  VAADA provides leadership, representation, advocacy and information to the alcohol and other drug related sectors.

As a peak body for the alcohol and drug sector in Victoria, VAADA works continuously to strengthen and defend the drug sector and support people who are experiencing alcohol and other drug problems.

Introduction
VAADA’s intention in developing this submission to the Senate Legal and Constitutional Legislation Committee for the Inquiry into the Disability Discrimination Amendment Bill 2003, is to outline the potential difficulties the legislation will place on people with substance dependence problems in our community.  This submission perhaps raises more questions for the Committee to consider in its review, as opposed to providing answers to the complexities of the proposed legislation.   

VAADA is of the view that the Government’s proposed amendments to the Disability Discrimination Act will have a significant impact on vulnerable people in our community across a wide range of activities including employment, housing, health, services, and education.
Given that there are already significant legislative avenues in place for employers and service providers concerned about poor performance and other issues, it seems unnecessary to amend the Disability Discrimination Act for this purpose.  

Substance addiction is a complex problem requiring a range of approaches and responses.  Similarly, it is difficult to convey this complexity to the community when drug dependence is often deemed a ‘self inflicted’ harm.  While it is true to say that people make choices and decisions about their substance use, and are not always entirely blameless for the position they find themselves in, they are rarely deserving of condemnation and damnation that is so often attributed to people with these problems. 
VAADA’s submission is structured around several key points in an endeavour to provide an overview of the practical difficulties that an amendment to the Disability Discrimination Act might pose for people with drug problems and the entire community.  Many of the issues are likely to be covered under related legislation such as industrial relations/human resources legislation and will require considerable review should the proposals go ahead.  
The key issues include:
· The potential for exacerbating individuals’ drug addiction problems 

· Subjective nature of the key definitions including drug addiction, drug treatment 


and illicit drug use

· Impact on human/industrial relations legislation

· Exemption from discrimination on the grounds of access to drug treatment

· Community perceptions and attitudes

· Breach of Australia’s human rights obligations
VAADA would welcome the opportunity to present further information to the Committee on this important issue. 
Key Issues

Exacerbating the problem of drug addiction
People who suffer from drug addiction, while making a choice to use drugs, often become substance dependent as a result of a lifetime of social antecedent factors that inform their drug use.  

The current Disability Discrimination Act (1992) interprets drug addiction as a form of disability and prohibits discrimination on these grounds.  It does not grant a person with an addiction any more legal rights or protection than that of a person who does not have an addiction.  
The legislation, as it currently applies, ensures that people with a drug addiction are entitled equal protection from the law of discrimination as other members of the community, and means that those addicted to drugs can compete in a number of areas of life with others for housing, employment, health, services and education.  
The proposed amendment to the legislation targets a particular group of people who are already at heightened risk of discrimination and allows for their protection to be further weakened.  Not only will the proposed changes to the Act affect users themselves, but it will affect those closest to them including family, friends and work colleagues.  

Given that there are already existing legislative avenues for employers and service providers to address their concerns (eg. Occupational Health, Safety and Criminal Law etc).  VAADA is of the view that this legislation is unnecessary.

People who currently work in the Victorian alcohol and drug sector are already acutely aware of the extent to which people with drug problems are often marginalised and ostracised by governments and the community.  Discrimination against people with drug addiction is linked closely to popular misconceptions that people with drug problems are entirely responsible for their condition, without taking into consideration circumstances in an individual’s life that may have made them more vulnerable to using drugs.  Deliberate exclusion through employment discrimination and other services will only worsen a drug dependant person’s circumstances, which will affect their capacity to overcome their addiction.

We know that a history of alcohol and drug use can often pose additional barriers for people seeking reliable and affordable housing.  In turn, the absence of secure housing can create difficulties in gaining and retaining employment.  People who have had long term alcohol and drug problems often experience difficulty in entering and re-entering the employment market and can also be associated with difficulties in finishing school or acquiring further qualifications.  The absence of further qualifications can significantly hamper an individual’s ability to gain employment, or adequately paid secure employment (VAADA: 2003).

It is well accepted that access to fundamental requirements of life such as housing and employment significantly enhance a persons path to recovery and improve treatment outcomes (VAADA: 2003). 

One commentator on the proposed legislative amendments went as far as to state: “What discrimination law is dealing with is prejudice, and what we’ve got is a prejudice that anyone who is drug addicted will not be able to do any job at any time, or live in any house at any time, or get any education at any time, or be a user of a health service at any time.  It will impact across whole areas of life” (Elizabeth Morley, Principal Solicitor, Redfern Legal Centre, The Law Report, ABC Radio National: 11 November 2003).  

As a community, it could be argued that we have a moral obligation to help those most in need.  We should not be content to see people who are already in a vulnerable position discriminated against when seeking what most of us would take for granted as a fundamental human right such as housing, employment and eduction.  
The proposed legislation may well exacerbate problems for people dealing with drug problems who already experience a range of related issues including poverty, mental illness, and social isolation.  The proposed legislation can only increase individuals’ lack of empowerment and self worth leading to greater drug problems.  In fact, it promotes the idea that drug addiction is a fault of the individual rather than a complex problem requiring complex responses.

The impact of the legislation in one area is likely to have a flow on effect in many others.  The proposed legislation sends a clear message that the most vulnerable in our community are not worthy – of employment, of housing, of education or of a valid place within society.  Equally, a documented history of drug addiction can continue to impact on people trying to recover from their addiction over the course of their lives, the proposed legislative amendments only exacerbate this problem, making reform and hope for people in this situation seem futile.  
As one former drug dependent user notes: “When personal prejudices influence my ability to get a job, receive an earned promotion, get and keep health insurance, life insurance, housing and other basic benefits of being a member of a community – then someone else’s opinion of me matters.  And that personal prejudice is not really stigma, its discrimination” (Susan Rook, Faces and Voices of Recovery: 2002).  
People with addiction need to be encouraged to reach out and seek help.  We need to encourage this, not to deter people from seeking much needed help.  It seems the proposed amendments to the Act, in all likelihood will deter people from seeking assistance when they most need it, will further exacerbate their problems and will ultimately impact on the entire community.  
Problematic definitions 
VAADA believes that there are a number of key definitional issues with the Federal Government’s proposed changes to the Disability Discrimination Act that pose potential practical problems.   The proposed legislation also needs to address a series of potential contradictions and legislative implications inherent in its implementation.

Questions include what drugs will be included in the legislation? How will the power to discriminate be applied? How will ‘addiction’ be defined? Will it apply equally, for example, to the junior office assistant as well as the manager?

Drug addiction is not a simple cause and effect issue.  Each individual case will vary and pose particular problems.  These complex issues cannot be addressed by introducing proposed amendments that may facilitate deliberate and convenient ‘scapegoating’ of drug users. 

When can an individual be defined as ‘drug addicted?’

Perhaps the most subjective and difficult aspect of the proposed legislative amendments concerns the definition of drug addiction for the purpose of the Act.  For example, can an employer determine when an employee has become drug dependent as opposed to experimenting?  When does drug use cross the line to drug abuse or dependence?  What are the criteria for judging, and who will be the judges applying them?  
What is drug treatment?

The exemption from the amended legislation for drug dependent people in drug treatment poses some difficulties around the definition of ‘drug treatment’. 

Drug treatment may be sought in numerous ways including from specialist treatment services, general counselling or even visiting the doctor and seeking advice.  If a person seeks advice or help from a doctor who provides them with information about their drug addiction, will this be classified as sufficient treatment and will they then be protected by the boundaries of the amended Disability Discrimination Act?  Similarly, if they attend Narcotics Anonymous or counselling sessions outside of work hours are they still defined as ‘drug addicted’ or ‘in treatment’ for the purposes of the Act?

People who currently work in the Victorian alcohol and other drug sector continually identify concerns in relation to the large number of those who are substance dependant who are afraid of the consequences of entering treatment due to the discrimination they may face by employers, clubs, housing agents and the like who may find out about their addiction.  
Whilst acknowledging that the proposed changes to the Disability Discrimination Act will not affect those who are in treatment at the time of the discrimination, a recent survey conducted in the United State of America found that ‘one in four people in recovery have experienced discrimination in the workplace or in seeking health care, and one in five fear being fired if their employer finds out they are in recovery from addiction.’ (Peter. D. Hart Research Associates: 2001).
Findings such as these highlight the possibility of substance dependant users choosing not to seek treatment for fear of dismissal from their employment.  Such a result is not in the best interests of the individual, their families and, usually, their employer, or the community.  It is particularly the case when it undermines significant gains in public health such as reduced transmission of blood borne viruses due to Needle and Syringe Programs.  
Furthermore, it is well understood that drug treatment is likely to be less effective when coerced.  For this reason, if the aim of the amended legislation is to encourage people to seek treatment, this will not automatically result from individuals’ engaging in that treatment unless they are self motivated to overcome their drug problems.
The proposed amendments to the Act further raise questions not only about the definition of drug treatment and consequences of access, but also the definition of ‘successful’ drug treatment.  This is a contentious issue that continues to divide opinion.  

For example, what is the length of time for which drug dependent people are considered to be in drug treatment for the purpose of the Act?  Given that the majority of people with alcohol and drug problems relapse and may enter and re-enter different treatments several times over the course of their dependency, this definition is most problematic.  Indeed, some people never achieve what they or others might consider to be ‘success’ in overcoming their drug addiction despite remaining in treatment for many years.   

What is ‘illicit’ drug use?

The proposal for the amendment to affect only ‘illicit’ drug use is also problematic.  

The research documents the extent to which legal or licit substance misuse (particularly alcohol) causes enormous economic and social harm in the Australian community (AIHW: 2002, Collins and Lapsley: 1996). 

According to an Australian Institute of Health and Welfare (AIHW) survey conducted in 2001, alcohol continues to be the most popular drug used in Australian society, with more than 80% of the population aged 14 and over having consumed alcohol in the previous 12 months (AIHW: 2001).  We know that 13% of males and 7% of females surveyed in 2002 admitted that they had created a public disturbance while under the influence of alcohol; over 29% of males and 19% of females reported verbally abusing someone while under the influence of alcohol; and up to 10% reported physically abusing someone (Department of Human Services: 2002).
In contrast, the proportion of the population aged 14 and over who have used illicit drugs in the previous 12 months including cannabis, pain killers, tranquilisers/sleeping pills, barbiturates and steroids for non-medical purposes and methadone for non-maintenance purposes was 16% (AIHW: 2001).

Legal or licit substances can also be used illicitly such as, for example, when alcohol is abused by minors, when a person purchases inhalants for the purpose of ‘chroming’ or prescription medicine is abused.  Why would the harms related to these drugs be exempt from the legislation if the reason for the legislative change is to reduce the level of harm caused by people with addiction problems in the workplace or the community?

If the purpose of the amendments are to address issues around the impact of drug addiction on work performance, for example, then the extent of harm caused by drug use needs to be the measure.  For example, can an employer justify dismissal of an individual who is addicted to an illicit substance and not dismiss someone addicted to a licit substance when the impact in terms of performance on their workplace is the same?  This leads further to a number of questions relating to the impact that this legislation may have on industrial relations/human resources law. 

Industrial relations/human resources implications

The negative implications that the proposed amendments could have on industrial relations/human resources law within a work environment, are critical. 

The proposed amendment to the Disability Discrimination Act opens the door to discrimination of people who are addicted to illegal substances but whose addiction does not impair their workplace performance.  If industrial relations policy is currently guided by measures of performance and ability, introducing the capacity for employers to discriminate on the basis of drug addiction requires a significant review of current practice.  

In many instances, drug use and even drug addiction will not impact directly on a person’s capacity to perform their work.  While it may not affect an individual’s workplace performance or conduct, the proposed legislative changes will remove an individual’s right to privacy and protection from employers making subjective judgements about the nature and impact of their drug addiction.  It may also provide an easy avenue for dismissal of an unwanted employee.

Limited access to drug treatment

Whether a person who is being discriminated against is a chronic inhalant user, a person with both a mental health and drug problem, a child of a drug user, a repeat drug-related offender or has any other form of complex drug related problem, a well resourced specialist treatment service system can make a difference (VAADA: 2002). 

The proposed legislation appears to assume that access to drug treatment is assured.  Unfortunately, in all too many cases, the specialist system either has limited ‘beds’ or places available, or is inadequately resourced to respond appropriately to the complex needs of people with drug problems.  Most of VAADA’s treatment agencies report waiting lists for treatment.  
Research conducted by Collins and Lapsley (1996) showed that of all national drug funding only 6% is directed to treatment as opposed to 10% for prevention and research and 84% to supply control.  While funding is increasing at a rate of 5-10% per year for drug treatment, it is not keeping pace with demand (Alex Wodak: 2004).  
The May 2001 census of clients of treatment service agencies clearly demonstrates the specific effect of under resourcing on Victorian drug treatment services compared to other states and territories.  On a per capita basis, services such as assessment and referral, methadone and associated counselling and inpatient rehabilitation and therapeutic communities were significantly under represented in Victoria compared to other states (Shand & Mattick, 2001).
Furthermore, if someone is on a waiting list for treatment, are they exempt from discrimination?  If not, the proposed changes will leave those people who want to access treatment but cannot find suitable treatment options, vulnerable and open to discrimination because of their drug dependence.

Even where demand for drug treatment is met, the extent to which it can be effective is currently limited by the capacity for agencies to attract and retain qualified staff.  This stems from poor resourcing of the sector due to historically very low levels of funding and the impact of perceived inflexible funding arrangements (such as unit costing in Victoria) that leave agencies unable to provide adequate remuneration and professional development opportunities comparable with similar employment in other sectors (or government) (VAADA: 2003).

Indeed, there are some addictions for which there are not well established drug treatment options such as cannabis and amphetamines.  Given that 2.4% and 11.8% of the Victorian population use amphetamines and cannabis respectively (AIHW: 2002), this poses a significant difficulty in ensuring their protection under the amended Disability Discrimination Act.

If individuals are to genuinely address their drug addiction problems and reduce potential for relapse, and if drug treatment is considered the desirable gold standard for the majority of drug dependent users, then the current drug treatment system would require a significant enhancement of resources to overcome access and availability issues.

Negative community perceptions and attitudes

For groups such as VAADA, the challenging and difficult task of changing inaccurate community perceptions is enormous and, at times, it seems futile.  Evidence shows that effective drug treatment is one of the most cost effective means of preventing drug and alcohol related harm in the community (VAADA: 2002).
While we believe that we have come a long way towards educating the community about the realities and complexities of drug addiction, you need only tune into talk back radio to realise that blaming people with drug problems for their predicament is still an accepted position.  

As an organisation that regularly monitors media reports, we are aware of the drug use scandals that seem to endlessly recur.  These range from the contents of an education leaflet seemingly promoting drug use, to the mother who finds a syringe in her garden.  There are many opportunities for irresponsible media outlets to cash in on the drug problem.  Thankfully not all media seek to exploit people with drug problems. 

VAADA is of the view that the proposed legislation will be unhelpful in promoting more positive and understanding attitudes towards complex social problems such as drug addiction.  It will also undermine positive gains made in community education about transmission of blood borne viruses in recent years.  On the contrary, this legislation sets back the tireless efforts of many alcohol and drug workers in the sector to reduce discrimination against drug users and promote public health.
Breach of Australia’s Human Rights Obligations
The norm of non-discrimination is integral to Australia’s international treaty obligations to guarantee, by law, equal and effective protection against discrimination (as set out in article 26 of the International Covenant on Civil and Political Rights – (ICCPR)).

The United Nations Working Group on the Protection of and Promotion of the Rights and Dignity of Persons with Disabilities considered that ‘drug addiction’ should be considered a ‘disability’ within the meaning of the draft United Nations Convention on the Rights of Disabled People. 

The ratification by Australia to the ICCPR obliges the Australian government to take necessary steps to adopt or retain such legislative measures as may be required to give effect to the rights enunciated under the Covenant.  It also requires that affected individuals have their rights determined by a competent judicial, administrative or legislative authority empowered to enforce effective remedies.  According to the Public Law Interest Clearing House (PILCH), ‘discrimination on the grounds of drug addiction constitutes a direct violation of Australia’s implementation and protection obligations under international human rights law’ (Correspondence to Prime Minister John Howard, 3 November 2003).
VAADA urges the Committee to consider the impact that the proposed amendments will have on its international human rights obligations. 

Conclusion 
Drug addiction is a complex social problem warranting a range of appropriate government and community responses.

The decision to use drugs is a choice made by individuals (often informed by various other issues in a persons life). VAADA believes that removing protection from discrimination on these grounds is socially regressive and problematic for reasons outlined in this submission, particularly when there are a number of other legislative avenues already in place to address these concerns.
The difficulties of implementing the proposed legislative amendments relate to:

· Potential for exacerbating individual’s drug addiction problems and the impact 


that would have on their family and ultimately the entire community
· Subjective nature of the key definitions including drug addiction, drug treatment 


and illicit drug use

· Impact on human/industrial relations legislation

· Exemption from discrimination on the grounds of access to drug treatment

· Community perceptions and attitudes further discriminating against drug users 


needing assistance
· Breach of Australia’s human rights obligations.

VAADA urges the Committee to consider these issues in their complexity and would welcome the opportunity to provide further information to the Committee during its review. 
Recommendations

VAADA does not support proceeding with the proposed amendments to the Disability Discrimination Act (1992).  

VAADA supports more research into the impact of drug use (including licit drugs) on workplace productivity with a view to developing and implementing strategies that improve productivity and reduce drug problems.
VAADA urges federal government to direct a significant increase of funds to drug treatment to enable more drug users to access quality drug treatment programs.
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